
 
 
CIVIL SERVICE COMMISSION, CITY AND COUNTY OF DENVER, COLORADO 
Case No. 11 CSC 05 and 11 CSC 06 
______________________________________________________________________ 
 
In the matter of: 
 

KEVIN DEVINE (06009) 
Officer in the Classified Service of the Denver Police Department 

 
And 
 

RICKY NIXON (04098) 
 Officer in the Classified Service of the Denver Police Department  
 
Petitioners. 
 
______________________________________________________________________ 
 
  FINDINGS, CONCLUSIONS, DECISION AND ORDER 
______________________________________________________________________ 
 
     INTRODUCTION 
 
 Pursuant to Civil Service Commission Rule 12, section 4.b., a panel of three 
hearing officers was appointed to preside over the instant matter, Susan J. Eckert, 
Lawrence B. Leff and Rhonda L. Rhodes. Lawrence B. Leff served as the chief hearing 
officer. 
 
 The Petitioners, Kevin Devine and Ricky Nixon, (hereinafter referred to 
individually as “Officer Devine” and “Officer Nixon,” and collectively as “Petitioners”) 
were represented by Brian Reynolds, Esq., of the law firm Bruno, Colin, Jewell & Lowe 
P.C. The Manager of Safety, Charles F. Garcia, and City of Denver, (hereinafter 
referred to as “Manager of Safety” or “Manager Garcia”), were represented by the 
Andrea Kershner, Esq., and Jennifer Jacobs, Esq., of the Denver City Attorneys Office. 
 
 The hearing on appeal was held on October 26 through October 28, 2011, and 
concluded on November 18, 2011. The parties submitted Proposed Closing Arguments, 
Findings of Fact, Conclusions of Law, and Orders on December 5, 2011. The record 
and hearing were declared closed on December 16, 2011. 
 
 The following witnesses were sworn or affirmed and testified during the hearing: 
Petitioner Ricky Nixon, Petitioner Kevin Devine, Division Chief David Quinones, Jay 
Spencer, Kelly Boren, Sharelle Thomas (by telephone), former Manager of Safety 
Charles F. Garcia, retired Commander Deborah Dilley, Deputy Chief Mary Beth Klee, Lt. 
Daren Ciempa, and Police Chief Gerald Whitman. 



 
 The following exhibits were offered and received into evidence:  Exhibit A-1, A-3, 
A-4, A-5, A-6, pp 304 & 305, A-7, A-9 through A-13, A-15, A-18 through A-22, B-2 
through B-7, C-2, C-4, C-5, C-9, J, K, M, N, Q, U, V, W (as to Kelly Boren only), X 
Section 105-5 (2 pages), and Respondent’s 6, 7, and that portion of Exhibit 5 at p.857. 
 
     THE APPEAL 
        
  A. Kevin Devine 
 
 On April 21, 2011, the former Manager of Safety issued a Departmental Order of 
Disciplinary Action to Kevin Devine.  The Order stated: 
 
 You are hereby dismissed from the Classified Service for violation of  
 RR-112.2 of the Operations Manual, Commission of a Deceptive Act. 
 Furthermore you are hereby suspended without pay for ten (10) days 
 for violation of RR-306, Inappropriate Force, and fined three (3) days 
 for violation of RR-127, Responsibility to Serve the Public.  This  

dismissal from the Classified Service of the Denver Police Department is 
effective immediately. (Petitioner’s Exhibit A-21, p. 00014) 

 
 The Rules and Regulations at issue in this appeal are as follows: 
 
 RR-112.2 Commission of a Deceptive Act 
 In connection with any investigation or any judicial or administrative proceeding, 
 Officers shall not willfully, intentionally, or knowingly commit a material deceptive  

act, including but not limited to departing from the truth verbally, making a false 
report, or intentionally omitting information. 

 
 RR-306 Inappropriate Force 

Officers shall not use inappropriate force in making an arrest or in dealing with a 
prisoner or any other person. 

 
 RR-127 Responsibility to Serve the Public 

Members shall serve the public by direction, counsel, and in other ways that do 
not interfere with the discharge of their police responsibilities.  They shall respect 
the rights of individuals and perform their services with honesty, zeal, courage, 
discretion, fidelity and sound judgment. 

 
B. Ricky Nixon  

 
On April 21, 2011, the former Manager of Safety issued a Departmental Order of 

Disciplinary Action to Ricky Nixon.  The Order stated: 
 
 You are hereby dismissed from the Classified Service for violation of  
 RR-112.2 of the Operations Manual, Commission of a Deceptive Act. 
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 Furthermore you are hereby suspended without pay for thirty (30) days 
 for violation of RR-306, Inappropriate Force; fined five (5) days 
 for violation of RR-140, Discourtesy; and fined two days (2) days for  

violation of RR- 129 Giving Name and Badge Number.  This  
dismissal from the Classified Service of the Denver Police Department is 
effective immediately. (Petitioner’s Exhibit A-22, p. 00029) 

 
 The Rules and Regulations at issue in this appeal are as follows: 
 
 RR-112.2 Commission of a Deceptive Act. 
 In connection with any investigation or any judicial or administrative proceeding, 

officers shall not willfully, intentionally, or knowingly commit a material deceptive 
act, including but not limited to departing from the truth verbally, making a false 
report, or intentionally omitting information. 

 
 RR-306 Inappropriate Force 

Officers shall not use inappropriate force in making an arrest or in dealing with a 
prisoner or any other person. 

 
 RR-140 Discourtesy 

Officers shall at all times be courteous and civil to the public. They shall be 
orderly, attentive, respectful, and exercise patience and discretion in the 
performance of their duties.  

 
 RR-129 Giving Name and Badge Number 

When a reasonable request is made for an officer’s name, badge number or 
assignment, the officer shall provide a business card or the information in writing 
to any violator or person, unless such action is likely to jeopardize the successful 
completion of a police assignment. 
 
 The Petitioners timely filed their appeals on April 19, 2011.  The 
Petitioners in their Notices of Appeals state the same objections to their 
termination, suspensions and fines.  A summary of their collective objections are 
that: the disciplines of the Petitioners were not made for good cause, they were 
in violation of Charter Section 9.3.1; the disciplinary actions were unfounded and 
unsupported by the facts as determined in the internal investigations and the 
predisciplinary meetings; they contend that they did not willfully, knowingly or 
intentionally make untruthful or false statements, intentionally omit information, 
either verbally or by written report; that the penalties imposed were 
disproportionate to the offenses alleged; were excessive and as such violate the 
Charter, and the Denver Police Department policies of requiring consistent 
discipline and fair and equal treatment of employees; that the disciplinary actions 
failed to take into account the Petitioners’ employment histories and past records 
of conduct and services.  The Petitioners likewise contend the discipline and 
Order violated accepted standards of police administration; and they violated 
legal and equitable principles of fundamental fairness. 
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          FINDINGS OF FACT 
   
 The incident which is the subject of this matter occurred on July 12, 2009, around 
1:45 a.m. at the Denver Diner which is located at 740 W. Colfax, intersected by Speer 
Blvd. and Delaware. (Exhibit X, Drawing of Scene.) 
 
 Officer Ricky Nixon was working at the Diner in an off duty capacity, in full 
Denver Police Department uniform at that date and time.  
  

Around 1:45 a.m., an assault/fight occurred inside the restaurant in the women’s 
bathroom among a number of women.  Officer Nixon determined that participant Kristal 
Carrillo had assaulted another woman.  When Ms. Carrillo first arrived at the Diner, 
Officer Nixon observed that she appeared extremely intoxicated.   
 

Officer Nixon went to restrain Ms. Carrillo who was continuing to assault the 
other party with closed fists and swinging arms.  Officer Nixon had to grab and pull Ms. 
Carrillo back and out of the restroom entrance by wrapping his arms around her and 
bringing her to the floor.  Once she was on the floor, Ms. Carrillo continued to struggle 
with Officer Nixon as he tried to put handcuffs on her.  The other women from the 
bathroom started to surround Office Nixon and Carrillo.  He ordered them to back away 
or they would be jailed.   
 

Once Officer Nixon handcuffed Ms. Carrillo, he assisted her into a standing 
position and escorted her out of the restaurant, with Ms. Carrillo’s female companions 
following.  Once outside Officer Nixon ordered Ms. Carrillo to sit down.  She refused to 
follow his orders to sit.  Officer Nixon then physically put her down into a seated 
position.  At this point, for a period of approximately 15 minutes, a High Activity Location 
Observation camera (“HALO”) filmed a portion of the outside scene and action.  
However, the HALO did not take a complete view of the scene.  The north end of the 
area was not portrayed.  In addition, the HALO only contains a video recording.  There 
is no audible portion of the video to determine the language and the atmosphere of the 
scene; though the officers described the scene as chaotic.  

 
As Officer Nixon was holding on to Carrillo to keep her in the seated position, Ms. 

Carrillo’s friends and others surrounded him.  He was concerned about his situation with 
the growing crowd outside and put in a Code 10 call for cover assistance from other 
officers.  Code 10 is the highest alert when an officer needs immediate assistance.  
When no officers appeared at the scene, he placed a second Code 10 call. 

 
Officer Nixon still had to deal with Ms. Carrillo as well as the increasing crowd.  

Ms. Carrillo continued to resist his Order to remain seated.  She attempted to pull away 
from him and stand up; calling him a “fuckin’ bitch” and “fucker.” 
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Ms. Ana Perez, one of the women involved in the disturbance inside, continued 
to walk toward Officer Nixon and interfere with his control of Ms. Carrillo.  He ordered 
Perez to back away or she would be jailed.  She continued to ignore his orders.  

 
Officer Devine was the first officer who responded to Officer Nixon’s Code 10 

call.  Officer Devine parked at the north end of the scene, Delaware Street, out of the 
range of the HALO. 

 
Prior to Officer Devine’s arrival, a second group of people rode up to the Denver 

Diner in Pedi cabs.  The passengers were Sharelle Thomas and her friend Jay Spencer, 
and Kelley Boren and her friend Francisco Macias. These four stepped out of the Pedi 
cabs and proceeded to the entrance of the Denver Diner approximately at or right 
before the time Officer Devine arrived. 

 
When Officer Devine arrived, he observed Officer Nixon struggling with a female 

suspect down on the “ground.”  The HALO shows Officer Nixon bending over Ms. 
Carrillo while she is on the ground.    

 
Officer Devine pushed through the crowd, which he estimated to be anywhere 

from 10 to 15, 15 to 20 people at various stages of the investigation.  He stated that he 
announced his presence as a Denver Police Officer and asked people to step back.  He 
pushed into the crowd with a baton in his right hand as he tried to make his way toward 
Officer Nixon.  He testified that he was focused on Officer Nixon.  As Officer Devine 
pushed through the crowd, he made contact with Sharelle Thomas, who turns, pushes 
or elbows him, and yells at him.  

 
Officer Devine turned toward Sharelle Thomas and grabbed her arm to separate 

her from the crowd.  Her friend, Jay Spencer, tried to pull her away from the control of 
Officer Devine.  . Officer Devine released Sharelle Thomas and she fell back toward Mr. 
Spencer into a seated position.    

 
When Officer Devine finally reached Officer Nixon, Officer Nixon was dealing with 

Ana Perez, a friend of Ms. Carrillo.  Ms. Perez tries to get Officer Nixon to release Ms. 
Carrillo.  Officer Devine told Ms. Perez to step back and stop interfering with the arrest.  
However, she continues to come toward the Officers in a combative manner.  Officer 
Devine raised his baton in front of himself and demanded that Perez step back.  Ms. 
Perez then grabbed the baton, and Officer Devine twisted the baton in a manner that 
forced Ms. Perez to the ground.  While attempting to place her in custody, Ms. Perez 
reached out and scratched Officer Devine’s right arm.  At this time Officer Nixon 
approached and sprayed Ms. Perez with OC spray (mace).  Ms. Carrillo kicked Officer 
Nixon who went around her and struck her in the face. 
 
 The Officers reported that the crowd appeared to be moving closer though it is 
unclear whether they were moving or stationery from the perspective of the HALO 
camera.  Officer Nixon took out his OC spray can, aimed and sprayed it toward the 
crowd.  Officer Devine was also caught in the spray to his face which burnt his eyes. 
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Officer Nixon reported that Officer Devine told him to go arrest Ms. Thomas.  

Officer Nixon proceeded to make the arrest of Ms. Thomas.  As Officer Nixon 
approached Ms. Thomas, she turned and went into the restaurant.  Officer Nixon 
attempted to place Ms. Thomas in handcuffs.  At this point Ms. Boren interfered with 
Officer Nixon’s attempts to handcuff Thomas.  Officer Nixon told Boren to back off and 
when she refused and yelled at him, he reached out and pushed Boren  on her upper 
chest and she fell to the ground. 

 
 John, the Denver Diner manager, upon seeing Ms. Thomas placed in handcuffs, 
approached Officer Devine and told him he knew Ms. Thomas, that she was a regular 
customer, was not involved in the fight and does not cause trouble. The manager asked 
if Officer Devine would release her.  Officer Devine agreed to do so.  At the request of 
Officer Devine, Officer Nixon then released Ms. Thomas.  There is some confusion in 
the statements and testimonies whether Office Devine told Officer Nixon to arrest Ms. 
Thomas.  Regardless, she was released and not charged with any criminal activity. 

 
Kelly Boren continued to approach Officer Nixon and yell at Officer Nixon while 

he has Sharelle Thomas in custody.  Officer Nixon told Ms. Boren to leave, but Ms. 
Boren remains uncooperative, and she refused.  Officer Nixon told Ms. Boren if she dids 
not leave, he will jail her.  She responded, “Well then jail me, and she is arrested. 

 
 There are statements in the records that people were asking the officers for their 
names and badge numbers.  Officer Nixon does not recall people asking for this 
information.  Officer Devine heard the request while suffering from the after effects of 
the OC spray and stated his name or badge number. 
 
 Other officers eventually arrived on the scene and assisted in restoring order and 
making arrests. 
  
 At the end of the incident, DPD issued three General Sessions Summons and 
Complaints.  Kristal Carrillo was charged with assault, disturbing the peace, and 
resistance.  She pled guilty to assault on July 17, 2009. 
 
 Ana Perez was charged with failure to obey a lawful order and pled guilty to that 
charge on July 15, 2009. 
 
 Kelly Boren was charged with disobedience to obey a lawful order and pled guilty 
to that charge.  
 
 On the morning of the incident, July 12, 2009, Officer Nixon prepared a Use of 
Force Report   Officer Nixon, as the primary officer, was responsible for preparing the 
report. (Ex. A-1)  The Use of Force Report consists of: 
 
 Supervisor’s Summary prepared by Sgt O’Neil, (Ex.A-1 pp. Denver0008000-802)  
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Use of Force Report of Officer Nixon identifying use of force by Officers Nixon 
and Devine against Kristal Carrillo, (Ex.A-1 pp. Denver000803)  
 
Use of Force Report of Officer Nixon identifying use of force by Officers Nixon 
and Devine against Kelly Boren. (Ex.A-1 pp. Denver000804)  
 
Use of Force Report of Officer Nixon identifying use of force by Officer Nixon and  
Devine against Ana Perez, (Ex.A-1 pp. Denver000805) 
 
Use of Force Narrative prepared by Officer Nixon,. (Ex.A-1 pp. Denver000806-
807) 
 
Statement by Officer Devine, (Ex.A-1 pp. Denver000808-809) 
 
The three General Sessions Summons and Complaints, (Ex.A-1 pp. 
Denver000810-812) 
 
The Internal Affairs Bureau (“IAB”) immediately initiated an investigation into  

Officers Nixon’s and Devine’s actions as to the Denver Diner incident.  On July 14, 
2009, Notices of Complaint were issued against both Officers Nixon and Devine for 
Unnecessary Force. (Ex -2)  
 
 After further investigation and interviews, new Notices of Complaints were issued 
against the Officers on January 22, 2010, a year and one-half after the incident.   
 

As to Officer Nixon, in addition to the specification of Inappropriate Force, IAB 
added an additional specification of Giving Name and Badge Number. (Ex A-6, p. 304)   

 
As to Officer Devine, in addition to the charge of Inappropriate Force, IAB added 

two specifications of Giving Name and Badge Number and Commission of a Deceptive 
Act. (Ex A-6, p. 305) 
 
 After Sgt. Shanna Clark of IAB completed the investigations and interviews, Lt. 
Darren Ciempa reviewed the file and made recommendations to Commander Deborah 
Dilley as to whether the Petitioners violated the following specifications against both 
Nixon and Devine: 
 
 Specification #1. RR-306 Inappropriate Force; 
 Specification #2, RR-129 Giving Name and Badge Number; 
 Specification #3, RR-140 Discourtesy; and 
 Specification #4, RR-112.2 Commission of a Deceptive Act. 
 
 On March 14, 2010, Lt. Ciempa prepared a report making findings and 
conclusions regarding whether the officers violated the four specifications. On all four 
specifications, he concluded that they did not; that the allegations could not be 
sustained. (Ex. A-9)  He also testified at the Hearing. 
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As Lt. Ciempa was the first level of review, his role was only to determine the 

sustainability of the specifications.  The District Commander at the next level was 
responsible for the review of the sustainability of the Specifications and the imposition of 
punishment on any Specification sustained.  
 

On April 1, 2010, Commander Dilley reviewed Lt. Ciempa’s Report and 
concurred in his findings for both Officer Nixon and Devine, (Ex -9, Pp. 000228 and 
000229).  She also testified at the Hearing. 

  
On April 22, 2010, Division Chief Mary Beth Klee reviewed the files.  Chief Klee 

also determined that the Specifications were not sustained, (Ex -9, p.230). She also 
testified at the Hearing.  

 
On May 12, 2010, Richard Rosenthal, the Independent Monitor, sent an e-mail to 

Deputy Chief Batista expressing his disagreement with the findings based on the 
recommendation of Senior Deputy Monitor Gregg Crittenden, (Ex 15, p. 00042, 1st 
page of report prepared by Division Chief David Quinones, dated January 19, 2011.). 
The Independent Monitor requested further investigation.  

 
Deputy Chief Quinones ordered additional investigation of the incident, and made 

findings and penalty recommendations.  On October 11, 2011, Deputy Chief Quinones 
issued a letter requesting additional investigation and questioning of the two Officers, 
(Ex -10). 

 
By January 19, 2011, Deputy Chief Quinones completed his investigation and 

issued his findings, (Ex. 15).  As to Officer Devine, Deputy Chief Quinones made the 
following findings:  1) He added RR-127 Responsibility to Serve the Public and 
sustained the violation of this Specification;  2) as to RR-306 Inappropriate Force, 
Deputy Chief Quinones sustained the Specification; 3) as to RR-112.2 Commission of a 
Deceptive Act, he did not sustain this  Specification; 4) as to RR-140 Discourtesy, he 
did not sustain this Specification; and, 5) as to RR-129 Giving Name and Badge 
Number, he did not sustain this Specification. 

  
Deputy Chief Quinones made separate findings for Officer Nixon.  Deputy Chief 

Quinones did not add any new specifications.  He 1) sustained RR-306 Inappropriate 
Force; 2) he did not sustain RR-12.2 Commission of a Deceptive Act; 3) he did not 
sustain RR-140 Discourtesy; and, 4) he did not sustain RR-129 Giving Name and 
Badge Number.  
 

 
 As to Officer Nixon, Police Chief Gerald Whitman sustained RR-306 
Inappropriate Force, and the thirty (30) day suspension Deputy Chief Quinones 
recommended.  Chief Whitman found that the Specifications of RR-112.2 Commission 
of a Deceptive Act, RR-140, Discourtesy and RR-129 Giving Name and Badge Number 
were not sustained. 
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 As to Officer Devine, Police Chief Whitman, 1) sustained RR-306 Inappropriate 
Force and the four (4) day suspension; and, 2) sustained 112.1 Misleading or 
Inaccurate Statement and the ten (10) day suspension, 3) did not sustain RR-140, 
Discourtesy, 4) did not sustain RR-129 Giving Name and Badge Number, RR-112.2 
Commission of a Deceptive Act, and 5) did not sustain RR-127 Responsibility to Serve 
the Public. 
 

LEGAL ANAYLIS AND CONCLUSIONS 
 

A. Kevin Devine and Ricky Nixon1 
 

 RR – 112.2  Commission of a Deceptive Act. 
   

  Neither Lt Ciempa (Ex. A-9), Sgt. Shanna Clark, (Ex. A-8) Commander Deborah 
Dilley, (A.9 Den.000228-229) Division Manager Mary Beth Klee, (Ex. A-9 Den. 000230) 
Chief David Quinones (Ex. A-15)  nor Chief of Police Whitman  sustained a finding that 
Officers Devine and Nixon committed a Deceptive Act under RR-112.2.  Thus, no one in 
the Chain of Command sustained this violation against either Officer.  The reviewing 
officers testified as to the number of years of service, their police work and experience 
in the area and their knowledge and understanding of the rules and regulations and the 
important role it plays in the behavior, conduct and discipline of the members of the 
Denver Police Department.   

 
The Manager of Safety at the time of the decision had been on the job for  

approximately one month, and was a lawyer and public defender for most of his career.   
When asked about his involvement in police work, the Manager of Safety jokingly, but 
seriously, stated he was a crossing guard in elementary school. 
 
 With limited experience and knowledge, the Manager of Safety disregarded the 
years of experience that guided the members of the police department in their role as 
reviewers and decision makers in police disciplinary matters, and determined that both 
officers committed deceptive acts and should be terminated. (Ex. A-21 & A -22) 
 
 The Hearing Panel clearly understands its role.  As an independent Panel, it is  
to hear this matter de novo.  In so doing, the Panel has taken into consideration the 
totality of the circumstances of the incident, the evidence and witnesses on both sides, 
the perception and memories of the witnesses, the experience and knowledge that the 
Denver Police Department Officers and Investigators brought to play in their 
investigation and their decisions in the instant matter. 
 

                                                 
1  This Specification, Commission of a Deceptive Act, will include both Petitioners as the analysis for both 
is similar; but while being covered in the same section, their cases are analyzed individually.  The other 
Specifications for each Petitioner will be individually and separately addressed. 
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 Deputy Chief David Quinones’ Report of January 19, 2011 clearly sums up the 
circumstances surrounding the incident and following investigation.   
   

There are numerous officer and witness interviews and statements  
  included in this case.  The video and audio evidence clearly shows 

that this was a chaotic and stressful event for all involved.  There  
are varying accounts of this incident as a whole and also as to  
specific events from both officers and civilians including   
discrepancies as to the chronological order of events, misinterpretation 
of actions, actions being attributed to wrong individuals and other  
identification issues.  (See Ex. A-15, 000045, 1st full paragraph)   
. 
 

 The Panel finds that the Report of Deputy Chief Quinones to be the most 
persuasive and therefore,  adopts the findings in Deputy Chief Quinones’ Report 
regarding the facts as they relate to the Specification 112.2 Commission of a Deceptive 
Act for both Petitioners. 
 
 It was clearly evident through the trial, witnesses’ perceptions of what occurred 
differed and their memories were not always accurate.  This is and was true for the two 
officers as well.  But, in reviewing the HALO, the written reports and the transcripts of 
the officers, the Panel finds Officers Devine’s and Nixon’s statements and testimonies 
were consistent with what happened and were not deceptive.    
 

For example, there is a discrepancy in Officer Devine’s testimony as to the 
number of people in the crowd at the Denver Diner at the time of the incidents – Devine 
testified that there were 10 to 15 people in the crowd and then under later questioning 
Devine said that there were 15 to 20 people.  Either way, the Panel did not find that 
Officer Devine was being deceptive as to his recollection of events nor did the Panel 
find that this discrepancy undermined Officer Devine’s credibility. This was a highly 
charged incident.  Officer Nixon called Code 10 twice.  Officer Devine testified that he 
was concerned for Officer Nixon’s safety. Officer Devine came to the scene from the 
north side, which is not visible from the HALO video, and pushed his way through the 
crowd.  Counting the number of people in the crowd would appear to be the furthest 
concern on his mind at that time.  No one in a chaotic situation would be expected to 
know then or later, even after reflection the actual number of people there.  It is an 
inconsequential point and not critical to what happened.   
 

Another example of an issue that also does not impugn Officer Devine’s 
credibility is his statement that “Officer Nixon was on the ground.”  The HALO video 
clearly showed Officer Nixon bent over Kristal Carrillo.  From Officer Devine’s 
perspective from street level, and looking through the crowd, it may have looked like 
Nixon was on the ground.  The scene pictured in the HALO is an aerial view of Officer 
Nixon.  A view of the scene from a different perspective should not serve as a challenge 
to Officer Devine’s veracity or credibility.  
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In addition, Respondent did not show that Officer Devine’s omission of the 
incident in the Use of Force statement regarding Sharelle Thomas and Kelly Boren was 
deceptive.  When confronted with the video, Officer Devine did not deny it happened.  
He stated he did not recall.  Again as pointed out in the reviewing reports, this was a 
highly charged incident.  Officer Devine’s recollection or lack of it does not appear to be 
a deliberate attempt to hide any facts.  It was a matter of what Officer Devine 
remembered under the circumstances and what was imprinted in his memory when the 
IAB investigated the incident.    

 
During the IAB investigation when confronted with statements or omissions, 

Officer Devine did not categorically deny them.  He stated, he did not recall, he did not 
remember that incident or explained, as an example, an allegation that he did not drag 
her [Kelly Boren] down with the statement he pushed her down, which the HALO 
verifies. 

  
As to Petitioner Nixon, it is presumptuous and arrogant to challenge his 

perception of what was occurring at the scene from the luxury of one’s office.  Since the 
HALO does not record sound, no one watching the video can state what was being 
said, nor make an assessment of the actual mood and pitch of the crowd.  Conversely, 
Officer Nixon was right there, and he heard what people were saying and the manner in 
which they were approaching the scene.  It was a sufficiently worrisome situation to 
Officer Nixon that he felt necessitated two Code 10 calls for immediate assistance from 
other officers.   

 
Petitioner Nixon did not know the scene was under video surveillance when he 

was involved with the action.  Not knowing this, if he wanted to deceive he could have 
excluded any act of violence from the Use of Force Report.   

 
For example, Petitioner Nixon, after handcuffing Kristal Carrillo and struggling to 

keep her down, reported that he turned his attention to Ana Perez and sprayed her with 
mace, thereby inadvertently spraying Officer Devine.  And contrary to the accusation 
that the use of force was unnecessary, the video shows that Ana Perez engaged in a 
fight with Officer Devine and in fact scratched Officer Devine across his shoulder.  
Petitioner Nixon, in his Use of Force statement, stated he sprayed Ana Perez because 
she was attacking Officer Devine, as the HALO confirms   

 
Officer Nixon accurately reported that Ms. Carrillo kicked him and Officer Nixon 

struck her which the HALO video shows.  Not knowing that it was caught by video, 
Officer Nixon could have left this action out of the Use of Force Report.   

 
Officer Nixon also reported the use of mace a second time, directed at the crowd.  

It does not appear that he singled out Ms. Thomas for the mace spraying.  The HALO 
video shows that Ms. Thomas was a part of the group at which Officer Nixon pointed the 
spray.  
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During the IAB investigation, Officer Nixon was asked if he grabbed Ms. Perez 
and threw her to the ground.  He stated he did not remember or could not recall.  
Deputy Chief Quinones in his Report noted the failure of the IAB investigators to pursue 
clarity in their questioning of Officer Nixon in this area.  

 
In subsequent investigations, Officer Nixon did state he grabbed Ms. Perez but 

pushed her down.  He did not throw her down.  He never denied he put her to the 
ground, but from the HALO video it clearly shows he did not throw her to the ground.  
When Officer Nixon said he did not recall the incident, he did not make a deceptive 
statement or a deliberate omission. 
 
 The allegations that Officer Nixon did not report matters accurately or reported 
events in the wrong chronological sequence do not constitute deceptive statements or 
omissions.  Instead, the Panel finds that Officer Nixon’s reporting is clearly a function of 
the chaotic scene and not an attempt to intentionally deceive.   
 

Ms. Sharelle Thomas and Francisco Macias identify Officer Nixon as the officer 
from whom they requested identifying information.  The question that arises is whether 
they were requesting this information from Officer Nixon or from Officer Devine instead.  
Earlier the two of them incorrectly identified Devine as the officer who maced them.  
From the HALO video clearly Officer Nixon was the officer with the spray. Officer Nixon 
denied hearing anyone asking for information. Ms Thomas and Mr. Macias may very 
well made this request of Officer Devine, and not Officer Nixon  Thus, there is 
insufficient evidence in the record to establish that Officer Nixon in fact heard the 
information request and then refused to comply with the request.  

 
The Hearing Panel finds that the actions and omissions of the officers were not 

done with an intent to deceive or hide the truth.  While the officers’ conduct may be held 
to a higher standard than civilians, the officers should be accorded the same standard 
given to civilian witnesses as to their credibility. (Ex. J Denver Police Handbook, section 
10.6.)  

 
In the instant matter, nobody involved in the incident or fact finding is without 

error.  The witness errors, memory lapses, and/or perceptions are no less than those 
attributed to the officers.  As pointed out in the Reports, witness statements did not 
always match what was visible in the HALO video; e.g., reports that Kelly Boren was 
dragged down by Officer Devine, when it appears from the HALO video he pushed her 
with his hand above her chest; it was reported that Officer Devine held the baton in his 
left hand when it was actually in his right hand; that Devine was misidentified as the 
officer who maced the crowd instead of Nixon; and  when it was argued that Devine 
said it was unnecessary to use mace, he actually testified that he has an allergy to 
mace, and would never use it. 

 
During the course of the hearing, Petitioners’ counsel repeatedly asked police 

officials and the Manager of Safety whether the failure of memory or a differing 
perception would be a deceptive act.  The answer was no. The witnesses who testified 
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as to their inaccuracy, e.g., Kelly Boren and Sharelle Thomas, also acknowledge their 
inaccuracies.  When asked if they were being truthful, even though they acknowledged 
their errors when they heard their statements or saw the videos, they said they were 
being truthful in their statements, as were Officers Devine and Nixon. 
 

The Hearing Panel finds that based on the chaos of the evening the credibility of 
the lay witnesses and the police officers as to their truthfulness cannot in good faith be 
challenged.  The witnesses and the officers attempted to recollect the incidents in good 
faith but at times those recollections were inaccurate.  The Hearing Panel 
acknowledges that the witnesses’ perception and memories of the incident differ; 
however, the differences and inaccuracies should not be attributed to intentional 
deception or untruthfulness.  Officers should be accorded the same respect as to their 
truthfulness. (See Denver Police Department Handbook §10.6: As to the obligations of 
determining credibility, memory ability and providing the Officers with the same criteria 
provided to lay witnesses and others.)  
 
 Moreover, the Manager of Safety’s report was not free from “untruthful 
statements” in his findings even with the luxury of having approximately “60 hours” to 
review the reports, videos and statements in the quiet of his office or home.  In the 
Departmental Orders of Disciplinary Action against both Petitioners Devine and Nixon, 
the Manager of Safety egregiously lays an improper foundation for the termination of 
both Petitioners when he states at Exhibits A - 21 and -22, on pages 000016 and 
000031, paragraph 10 of both exhibits, last sentence: 
 

In this case, the subject officer knowingly submitted an Arrest Report and Use of 
Force Report that contained misleading and inaccurate statements which 
resulted in the dismissal of criminal charges and resulted in immeasurable harm 
to the professional image of the Department. 
 
Without going into some of the minor technical errors in this statement, the  

Manager of Safety’s statement that criminal charges were dismissed as a direct result of 
Petitioners’ reports, is untruthful.  The three parties arrested and charged all pled guilty. 
[See above Statement of Facts regarding the charges against Kristal Carrillo, Anna 
Perez and Kelly Boren]  No charges were dismissed, and surely none for any alleged 
and unproven misstatement of the Petitioners. 
 

Under cross-examination by Petitioners’ Counsel, the Manager of Safety 
admitted that he was “wrong” in making that statement.  The Panel finds that Manager 
of Safety was not attempting to deceive; it was an inaccurate statement with no intent to 
purposefully deceive as is true for both Officers Nixon and Devine. (except neither 
Petitioner made a statement that was as blatantly incorrect as the statement of the 
Manager of Safety).  

 
 There is no evidence that the actions, statements or omissions of Petitioners 
were anything more than misrecollections, or forgetfulness in an event that was of short 
duration and extremely chaotic.  The City failed to present sufficient evidence to 
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establish that these Officers “willfully, intentionally or knowingly committed a material 
deceptive act…” 
  
 Therefore, the Hearing Panel finds that Officers Nixon and Devine, did not violate 
RR-112.2 given the lack of sufficient evidence establishing willful, intentional or knowing 
conduct on the part of the Officers.  
 
 
 RR-112.2 states in relevant part, that “…officers shall not willfully, intentionally, or 
knowingly commit a materially deceptive act.”  This particular section of the Rules and 
Regulations of the Disciplinary Handbook was a part of the 2008 revision.  Therefore, 
guidance as to a definition of the terms to “willfully, intentionally, or knowingly commit a 
materially deceptive act” is minimal.  However, as stated, a RR-112.22 violation is a far 
more serious offense than “knowingly making a false or misleading statement” which 
RR-112.1 prohibits.  Accordingly, this Panel must consider the three levels of mental 
culpability that RR-112.2 describes, coupled with the requirement that the violative act 
be “materially deceptive.”   
 
 First, the three mens rea definitions within RR-112.2 are strikingly similar to those 
delineated in the Colorado Revised Statutes for criminal offenses.  See e.g., Col. Rev. 
Stat. 18-1-501.  This statute states:   
 

A person acts "knowingly" or "willfully" with respect to conduct or to a 
circumstance described by a statute defining an offense when he is aware 
that his conduct is of such nature or that such circumstance exists.  A 
person acts "knowingly" or "willfully", with respect to a result of his 
conduct, when he is aware that his conduct is practically certain to cause 
the result. 

 
Id. at (6).  The statute provides that “[a] person acts "intentionally" or "with intent" when 
his conscious objective is to cause the specific result proscribed by the statute defining 
the offense.”  Id. at (5).   
 
 Utilizing these definitions to RR-112.2, commission of a material deceptive act 
requires Respondent to prove one of the three levels of mental culpability by each 
Petitioner.  On these facts, in order to sustain this RR-112.2 violation against Petitioners 
Devine and Nixon, Respondent had the burden to show that, at a minimum, each of the 
Officers was aware that his respective statements or omissions were of such a nature to 
cause (i.e., knowingly, willfully) a material deception during the investigation of the 
accident and the follow up investigation.   
 
 Under the more difficult “intentional” burden, Respondent must show that each of 
these Petitioners committed a material deception during the investigation of the incident 
with a conscious objective to deceive.  This Panel finds that Respondent failed to show 
that either Petitioner willfully, intentionally or knowingly committed a materially deceptive 
act during the investigation of the incident of July 12, 2009.   
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 At most, if anything, Petitioners’ statements or omissions may be characterized 
as misleading under RR-112.1, but the Manager of Safety did not consider that rule 
violation for either Officer for this incident.   

 
 This Panel further finds that Respondent has failed to demonstrate that 
Petitioners’ statements were in “willful and wanton disregard of department values”, 
or demonstrated “a serious lack of [the] integrity, ethics or character,” or involved 
“egregious misconduct substantially contrary to the standards of conduct reasonably 
expected of one whose sworn duty is to uphold the law”.  The alleged violation of  
RR-112.2 is therefore not sustained as to Petitioner Devine and Petitioner Nixon.   

 
 B KEVIN DEVINE 
 
 RR- 306 Inappropriate Forces 

 
 There are three incidences which fall under this specification for Officer Devine 
involving Ana Perez, Kelly Boren and Sharelle Thomas. 

 
 As to Ms. Thomas, as Petitioner Devine arrived on the scene, he came into view 
in the video pushing his way through the crowd with his baton in his right hand . He 
pushed into Ms. Thomas, and she turned and threw up her hands striking Officer 
Devine.  From the evidence of record, it is difficult to tell with what force Officer Devine 
pushes into Ms. Thomas and whether Ms. Thomas’ contact was incidental or a reaction 
to being shoved from behind.  Mr. Spencer, Ms. Thomas’ companion, testified that the 
contact was in reaction to being shoved.  As Officer Devine passed by Ms. Thomas he 
turned back toward the crowd and grabbed Ms. Thomas’ arm and pulled her toward 
him.  Her friend, Mr. Spencer, grabs her back arm and struggles to pull her back from 
Officer Devine. 

 
 Officer Devine released his hold on Ms. Thomas while Mr. Spencer was still 
pulling her backwards.  From the HALO video Ms. Thomas, as she falls backward under 
the pull from Mr. Spencer, puts her leg underneath herself and goes into a sitting 
position.  It is difficult to ascertain her position, but it clear that it is not as a result of 
Officer Devine pushing her down. 
 
 Kelly Boren approached Officer Devine and reached toward him.  With his baton 
in his right arm, he shoved her, pushing her backwards and she fell to the ground.   

 
 Ana Perez moved toward Officer Devine in a combative mood.  He pushed Ms. 
Perez and took her down to the ground holding her left arm. 

 
 The actions of Ms. Perez and Ms. Boren are clearly aggressive toward Officer 
Devine.  The manner in which he handled the situation is clearly appropriate.  There is 
no undue force applied in bringing them under control. 
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 Officer Devine’s action vis-à-vis Ms. Thomas was more uncertain.  As is the case 
herein, the testimony does not shed a bright light on the situation.  Officer Devine stated 
he warned the crowd from their backside that he was a police officer and that the people 
should let him through.  It is reasonable to believe, from his training as a police officer in 
responding to Code 10 calls, upon approaching the crowd he would identify himself and 
ask them to separate.  It is also reasonable to believe that Ms. Thomas or her party did 
not hear him as they were focused on the fracas with Ms. Carrillo and Ms. Perez.   

 
Petitioner Devine admits that he pushed Ms. Thomas from the back while making 

his way to Officer Nixon. But the force only caused a slight reaction in Ms. Thomas who 
threw up her arms thereby contacting Officer Nixon.  The Hearing Panel finds that this 
incident did not involve unnecessary force. 

 
The question is as to whether the “tug of war” between Officer Devine and Mr. 

Spencer with Ms. Thomas as the “rope” constituted unnecessary force.  If Mr. Spencer 
did not grab Ms. Thomas, the incident might have settled down, and Ms. Thomas would 
not have fallen to the ground. 

 
Officer Devine justified his behavior vis-à-vis Ms. Thomas by claiming that 

Thomas was an instigator and that as such, Officer Devine was trying to separate her 
from the group, as he was trained.  The Panel cannot determine the validity of that 
justification, however, because there is no audio to the HALO video.  Therefore, the 
Panel cannot accurately determine what was going on.  In examining the video without 
the aid of audio, the Panel cannot determine who was at fault for the confrontation 
between Officer Devine and Ms. Thomas.  Based on the video, the Panel finds that 
Officer Devine did not use any force other than trying to remove Ms. Thomas from the 
crowd.  Ms. Thomas fell because her companion tried to take control of Ms. Thomas 
from the officer.  Thus, the Panel finds that Officer Devine did not exercise inappropriate 
force in his interactions with Ms. Thomas based on the evidence presented.   
 
 RR- 127 Responsibility to Serve the Public 

 
While the Panel finds that Officer Devine did not use inappropriate force in 

dealing with Ms. Thomas, the Panel finds that Officer Devine failed to exercise good 
judgment in instigating and continuing the confrontation with Ms. Thomas.  Officer 
Devine’s actions in waving his baton and grabbing Ms. Thomas may have escalated the 
situation causing the crowd to interject itself more vigorously in the scene than would 
have occurred otherwise.  The Hearing Panel in reviewing the videos, the testimony of 
the witnesses and the reports finds that Officer Devine has violated this specification.  

 
The Manager of Safety found Officer Devine’s conduct under the Matrix to be a 

penalty level 2.  It is listed as a C Category in the Manager of Safety’s report but under 
the Matrix, would fall into a B Category.  Regardless of the error, the penalty 
assignment as an aggravated violation falls in place as 1 to 3 fined days.  The Manager 
of Safety fined Officer Devine 3 fined days, the maximum penalty at this level. 
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Chief Quinones indicated a fined twenty-four (24) hours was the appropriate 
penalty which under the Matrix would also be in the aggravated range. 

 
Chief of Police Gerald Whitman found this specification was not sustained and 

made a determination that the criterion for this specification is contained within the other 
specification. 

 
Again the Panel finds that Office Devine was involved in a chaotic scene and was 

rushing to the aid of an officer who had made two Code 10 calls.  It is indisputable that 
there was a crowd gathering when Office Devine arrived that failed to disperse when 
requested.  Officer Devine was caught up in the heat of the moment and used less than 
sound judgment; but the Panel finds that while his behavior falls in the aggravated 
range, his conduct is not so aggravated that the penalty imposed should be higher than 
one fined day.  

 
 Ricky Nixon 

 
RR-112.2 Commission of a Deceptive Act. 
  

 The analysis for this Specification is combined with the same Specification found 
under A. Devine and Nixon, above, and is incorporated herein in its entirety as if more 
fully stated.   

 
 For the reasons set forth above, the Panel finds that this specification is  

not sustained against Officer Nixon. 
 
 RR-306 Inappropriate Force 
  

As reflected in the HALO video and testimony, Officer Nixon attempted to control 
both Ms. Perez and Ms. Carrillo at the scene; however, in disregard of his direction,  
both Perez and Carrillo stood up.  Officer Nixon then roughly forced them back to the 
ground.  After being forced to the ground, Ms. Carrillo kicked Officer Devine in the knee.  
Officer Nixon, rather than retreating, walked around Ms. Carrillo’s legs, leaned over her 
and punched Ms. Carrillo in the face.  Officer Nixon’s retaliatory action was uncalled for 
and was inappropriate under the circumstances.  Retaliatory action is inappropriate for 
civilians, except in self defense, and only to a limited degree.  In the instant matter, it is 
clear that there was no threat to Officer Nixon.  As a police officer his conduct is set at a 
higher standard because of his authority.   

 
A police officer must show restraint at times that are difficult.  He needs to react 

at the highest level of restraint  for the situation, not the lowest level. The Panel finds 
that Officer Nixon’s actions in restraining Ms. Perez and Ms. Carrillo and punching Ms. 
Carrillo in the face are inappropriate uses of force and are in violation of this 
specification.   
 

RR-140 Discourtesy 
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 Again, as discussed above, the incidents in question occurred in a highly 
charged situation.  Officer and bystanders overstepped the boundaries at times..  
However, the City relied upon the same supporting evidence to establish this 
specification as the City used to support Specifications RR-306 Inappropriate Force and 
RR-129 Giving Name and Badge Number.  The City failed to present any independent 
evidence that would sustain this Specification by itself.  Therefore, the Panel finds this 
specification has not been sustained.  
 
 RR-129 Giving Name and Badge Number 
  

During the course of the incidents in question, Sharelle Thomas and Francisco 
Macias both stated that they asked Officer Nixon for his name.  There were other 
witnesses who asked for names from various police officers.  Officer Nixon stated he did 
not hear anyone ask for his name.  Ms. Thomas and Mr. Macias both identified Officer 
Devine as the officer who maced them.  It could be that they asked Officer Devine for 
his name and not Officer Nixon.  Again, due to the continued confusion and chaotic 
nature of the incident, it is credible that Officer Nixon did not hear any request for his 
name.  The City failed to meet its burden of establishing that Officer Nixon heard the 
request for information from Ms. Thomas and Mr. Macias but refused to provide the 
information request.  Therefore, the Hearing Panel finds that Officer Nixon did not 
violate this specification.  
  
      DECISION 
 

A. Kevin Devine 
 

RR-112.2   Commission of a Deceptive Act 
The Hearing Panel finds that the Specification, Commission of a 

Deceptive Act, was not sustained.   
 
 RR-306 Inappropriate Force  

The Hearing Panel finds that the Specification, Inappropriate Force, was 
not sustained. 

 
 RR-127 Responsibility to Serve the Public 
 

The Hearing Panel finds that the Specification, Responsibility to Serve the Public, 
was sustained, and that the imposition of a one day fine is appropriate under the 
Disciplinary Matrix’s B-2 aggravation. 

 
 
 B. Ricky Nixon 
 
 RR-112.2 Commission of a Deceptive Act. 
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The Hearing Panel finds that the Specification, Commission of a 
Deceptive Act, was not sustained. 

 
 RR-306 Inappropriate Force 

 
The Hearing Panel finds that the Specification, Inappropriate Force, was 

sustained; and that the thirty (30) day suspension without pay is sustained. 
 
 RR-140 Discourtesy 

 
The Hearing Panel finds that the Specification, Discourtesy, was not 

sustained. 
 
 RR-129 Giving Name and Badge Number 

 
The Hearing Panel finds that the Specification, Commission of a 

Deceptive Act, was not sustained. 
 
   
      ORDER 
 
 A.  As to Kevin Devine, the Departmental Order of Disciplinary Action, Case No. 
P2009 07 045, dated April 11, 2011, is reversed, modified and/or sustained as follows:  
 

The decision regarding RR-112.2 Commission of a Deceptive Act is reversed as 
not sustained, and the termination is reversed.  Petitioner Devine shall be 
reinstated with all back pay, seniority and other benefits due from date of 
termination; 
 
The Decision regarding RR- 306 Inappropriate Force is reversed as not 
sustained, as well as the ten day suspension without pay;  
 
The Decision regarding RR-127 Responsibility to Serve the Public is sustained, 
but the imposition of fined three days is modified to one fined day. 
 
Kevin Devine shall be reinstated to his position with all back pay, seniority and 
other benefits due from date of termination.  His back pay and other appropriate 
benefits shall be reduced by one fined day. 

 
 
B. As to Ricky Nixon, the Departmental Order of Disciplinary Action, Case No.  

P2009 07 045, dated April 11, 2011, is reversed, modified and/or sustained as follows:  
 
The decision regarding RR-112.2 Commission of a Deceptive Act is reversed as 
not sustained.  Petitioner Nixon shall be reinstated with all back pay, seniority 
and other benefits due from date of termination; 
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The decision regarding RR-306 Inappropriate Force is sustained as is the 
imposition of a thirty (30) day suspension without pay;  
 
The decision regarding RR-140 Discourtesy is reversed as not sustained, as well 
as the imposition of  five fined days; and; 
 
The decision regarding RR-129 Giving Name and Badge Number is reversed as 
not sustained, as well as the imposition of two fined days. 
 
Ricky Nixon shall be reinstated to his position with all back pay, seniority and 
other benefits due from date of termination.  His back pay shall be reduced by 
thirty suspended days. 
 

   
 
NOTICE OF APPEAL RIGHTS 

 
 Petitioner is hereby notified of his right to appeal the decision herein 
either to the Commission or directly to the District Court in accordance with 
the Colorado Rules of Civil Procedure currently in effect. An appeal to the 
Commission shall be initiated by filing an original and one copy of a Notice of 
Appeal with the Commission within fifteen (15) calendar days of the date noted 
on the certificate of mailing/service of the Hearing Officer’s decision by the 
Commission, and promptly serving the Notice on the opposing party or 
counsel, including a certificate of service/mailing.   
 

 
  

Done and signed this 13th day of January 2012.  
 

 /s/Susan Eckert  /s/Lawrence B. Leff  Rhonda Rhodes 
Hearing Officer  Chief Hearing Officer  Hearing Officer 
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